IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REGENT NATI ONAL BANK, : CIVIL ACTI ON
Plaintiff, :
v. : No. 96- 8615

K- C | NSURANCE PREM UM
FI NANCE CO, et al.,

Def endant s.

VEMORANDUM

R F. KELLY, J. NOVEMBER , 1997

Before this Court is Plaintiff’s Motion to Dism ss
Counts 1V, V, and VI of Defendants’ Answer, Affirmative Defenses,
and Anended Counterclai mpursuant to Federal Rule of G vil
Procedure 12(b)(6). For the reasons that follow, Plaintiff’s
Motion will be granted in part and denied in part.

Backgr ound

The clains in this case arose from conduct surrounding
a Processing, Servicing, Marketing, and Consulting Agreenent and
froma Prom ssory Note and Busi ness Loan Agreenent (“Loan
Docunents”). Plaintiff Regent National Bank (“Regent”)
originally brought this action against Defendants K-C | nsurance
Prem um Fi nance Co. (“KC'), Alvin Chanin, Antino Cesaro (“M.
Cesaro0”), Myra Chanin, and Kinberly Cesaro (“Ms. Cesaro”).
Subsequently, separate actions were filed agai nst Regent by Ms.

Cesaro, by Alvin Chanin and KC, and by M. Cesaro. By



stipulation, the parties agreed to consolidate these actions in
the present litigation as Counts IV, V, and VI, respectively, of
Def endant s’ Countercl ai m

In Count IV, Ms. Cesaro alleges that on April 12,

1996, at the behest of Regent, her husband, M. Cesaro, presented
her with signature pages fromthe Loan Docunents. She further

al l eges that Regent required her to execute the Loan Docunents as
a condition to making a loan to certain third parties, including
her husband. Ms. Cesaro maintains that as a result, Regent
violated the Equal Credit Qpportunity Act (“ECOA’), intentionally
inflicted enotional distress, interfered with prospective

busi ness rel ations, and caused her credit to be sl andered.

In Count V, KC and its controlling officer, president,
and sol e sharehol der, Alvin Chanin, allege that Regent enpl oyed
sone of KC s forner enployees, but issued payroll checks
reflecting that the payor and enpl oyer was KC. KC and Al vin
Chanin allege that in so doing, Regent commtted fraud. KC al so
all eges clains for conversion and tortious appropriation of nane.

Count VI contains an action originally filed by M.
Cesaro alleging that Regent falsely held out to others that M.
Cesaro was President of Regent, and further that Regent affixed
his signature to docunments and payroll checks. As a result, M.
Cesaro brings clains for false light, fraud, tortious

appropriation of name, and conversion.



St andard
A notion to dismss, pursuant to Rule 12(b)(6) of the
Federal Rules of Cvil Procedure, tests the I egal sufficiency of

the conplaint. Conley v. G bson, 355 U. S. 41, 45-46 (1957). A

court nust determ ne whether the party making the clai mwould be
entitled to relief under any set of facts that could be

established in support of his or her claim H shon v. King &

Spal ding, 467 U S. 69, 73 (1984); Wsniewski v. Johns-Mnvillle

Corp., 759 F.2d 271, 273 (3d Cir. 1985). 1In considering a notion
to dismss, all allegations in the conplaint and all reasonabl e
i nferences that can be drawn therefrom nust be accepted as true
and viewed in the light nost favorable to the non-noving party.

See Rocks v. Gty of Philadelphia, 868 F.2d 644, 645 (3d Gr.

1989). Dismssal is appropriate only when it clearly appears
that the plaintiff has alleged no set of facts which, if proved,
woul d entitle himor her to relief. Conley, 355 U S. 41, 45-46

(1957); Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d

Cr. 1990).
Di scussi on
Ms. Cesaro alleges that she suffered severe enotional
distress as a result of Regent’s conduct in obtaining her
signature on the Loan Documents. Under Pennsylvania |law, a claim
for intentional infliction of enotional distress nust be premn sed

on conduct that is “so outrageous in character, and so extrene in



degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized

society.” Cox v. Keystone Carbon Co., 861 F.2d 390, 395 (3d Gr.

1988) (quoting Buczek v. First Nat’'|l Bank of Mfflintown, 531

A 2d 1122, 1125 (Pa. Super. 1987)). It is for the court to
determne if the conduct is so extrene as to permt recovery.
Cox, 861 F.2d at 395.

The conduct of Regent does not rise to the Ievel of
out rageousness required to recover for intentional infliction of
enotional distress. Plaintiff only alleges that Ms. Cesaro
signed the Loan Docunents at Regent’s behest, and that Regent was
aware that she had not read the docunents in their entirety.
This conduct is not “beyond all possible bounds of decency.”
Therefore, Ms. Cesaro’'s claimfor enotional distress nust be
di sm ssed.

Ms. Cesaro also brings a counterclaimfor interference
W th prospective business relations. Under Pennsylvania | aw,
there are four elenents to a cause of action for intentional
interference with prospective contractual relations: (1) a
prospective contractual relation (2) the purpose or intent to
harm the cl ai mant by preventing the relation fromoccurring, (3)
t he absence of privilege or justification on the part of the
defendant, and (4) the occasioning of actual danage resulting

fromthe conduct. Thonpson Coal Co. v. Pike Coal Co., 412 A 2d




466, 471 (Pa. 1979). A prospective contractual relation is
“sonething less than a contractual right, sonmething nore than a
mere hope.” |d. There nust be a “reasonable |ikelihood or

probability” of a contract. Tose v. First Pennsylvani a Bank,

N.A., 648 F.2d 879, 898 (3d Cr. 1981), cert. denied, 454 U S.

893 (1981).

In her counterclaim Ms. Cesaro alleges that Regent’s
actions limted, reduced, and prejudiced her “ability to enter
i nto business transactions including a | oan and/ or refinancing
transactions with third parties.” She does not allege the
exi stence of any specific prospective contracts, much |less the
reasonabl e probability that she would have entered into
contracts. The nere possibility that she may wish to obtain a
| oan at sonme future tinme is insufficient to state a claimfor
interference with prospective contractual relations.

Ms. Cesaro also asserts a counterclaimfor slander of
credit. Slander of credit requires “the publication, or
comuni cation to a third person, of false statenents concerning

the plaintiff, his property, or his business.” E.D1.C v.

Bat hgate, 27 F.3d 850, 871 (3d Gr. 1994). In her counterclaim
the only conmuni cati on or publication concerning Ms. Cesaro’s

al l eged obligations to Regent nentioned is the original Conplaint



filed by Regent.? This conmuni cation cannot be the basis for a
sl ander of credit action because allegations made in pleadings
filed in an action are privileged as | ong as they have sone
relation to the action. 1d.

In Count V, KC asserts a cause of action for conversion
of its nanme, good will, and reputation. Simlarly, in Count VI,
M. Cesaro asserts a counterclaimfor conversion of his nane.?2
Pennsyl vani a courts have defined conversion as “the deprivation
of another’s right of property in, or use or possession of, a
chattel, or other interference therewith, w thout the owner’s

consent and without lawful justification.” Bank of Landisburg v.

Burruss, 524 A 2d 896, 898 (Pa. Super. 1987), appeal denied, 532

A 2d 436 (Pa. 1987) (quoting Stevenson v. Econony Bank of

Anbridge, 197 A 2d 721, 726 (Pa. 1964)). M. Cesaro argues that
i n Pennsylvania, conversion is not limted to chattels, but

rat her includes intangibles such as good wll, nane, and
reputation. This conclusion is based primarily upon a statenent

by the Third Circuit that “comon | aw conversion in Pennsyl vani a

Y'n its Menorandum of Law in support of this Mtion, Regent
al so states that it corresponded with Kinberly regarding a
default and demand for paynent. Taking this statenment to be
true, Kinberly still cannot nmaintain an action for slander of
credit because the alleged informati on was not conmunicated to a
third party.

2Al t hough M. Cesaro does not offer any specific allegations
for his conversion claim because his conplaint deals with the
al | eged use by Regent of his signature, it is assuned that his
action is for conversion of his nane.
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may be sonmewhat broader in scope.” Universal Prem um Acceptance

Corp. v. York Bank & Trust Co., 69 F.3d 695, 704 (3d Cr. 1995)

(citing D& G Equipnent Co. v. First Nat'l Bank of G eencastle,

764 F.2d 950, 957 (3d Cir. 1985)). Reliance on this statenent
can only be explained by the fact that not only did M. Cesaro’s

attorney fail to read the entire Universal Prem um case, he

negl ected even to read the paragraph i medi ately preceding the

quot ati on upon which he relies. Both Universal Premumand D & G

dealt with the conversion of commercial paper. The statenent
gquot ed above was in reference to the fact that common | aw
conversion in Pennsylvania is broader in scope than

Pennsyl vania’s statute relating to conversion of conmerci al

paper. See Universal Premium 69 F.3d at 704; D & G 764 F.2d at

957 n.4. Thus, these cases are irrelevant to the present case.
Pennsyl vani a courts have recogni zed that sonme fornms of
property which were beyond the common | aw definition are capable

of being converted. See Northcraft v. Edward C. M chener

Assocs., 466 A 2d 620, 624-25 (Pa. Super. 1983). This expansi on
of conversion has been limted to “the kind of intangible rights

which are customarily nmerged in, or identified with sone

docunent.” 1d. (quoting WIlliamL. Prosser, Torts 8 15 (4th ed.
1971)). The intangible rights at issue here -- name, good wll,
and reputation -- are neither nmerged in nor identified with any

docunments. No case in Pennsylvania (or any other jurisdiction)



has expanded conversion to the extent that would allow recovery
for the clains alleged by M. Cesaro.?
Concl usi on

In sunmary, the actions alleged by Ms. Cesaro are not
extreme and outrageous so as to allow recovery for intentional
infliction of enotional distress. Further, the facts she all eges
are not sufficient to allow recovery for interference with
prospective business relations or slander of credit.
Accordingly, Count IV will be dismssed to the extent that it
al l eges these clains. Pennsylvania has not expanded conversi on
to allow recovery for nanme, good will, and reputation
Therefore, Counts V and VI will be dismssed to the extent that
they allege clains for conversion.

An appropriate Order follows.

]It should be noted that Florida stands al one as a
jurisdiction that may recogni ze an action for conversion of the
good will of a business. See In Re Estate of Corbin, 391 So.2d
731 (Fla. App. 1980). But such a claimhas been rejected by al
ot her courts addressing this issue. This Court was unable to
| ocate any other cases permtting such a claim Further, this
Court could find no case in any jurisdiction in the United States
permtting recovery for conversion of nanme or reputation. For a
general discussion of the conversion of intangibles, see Val D
Ri cks, The Conversion of Intangible Property: Bursting the
Ancient Trover with New Wne, 1991 B.Y.U L. Rev. 1681 (1991).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REGENT NATI ONAL BANK, : CIVIL ACTI ON
Plaintiff, :
v. : No. 96- 8615

K- C | NSURANCE PREM UM
FI NANCE CO, et al.,

Def endant s.

ORDER

AND NOW this day of Novenber, 1997, upon
consideration of Plaintiff’'s Mdtion to dismss Counts |V, V, and
VI of Defendants’ Answer, Affirmative Defenses, and Anended
Counterclaim and all responses thereto, it is hereby ORDERED
t hat :

1. Plaintiff’s Motion is GRANTED in part and DENIED in
part;

2. Count IVis dismssed with prejudice to the extent
that it alleges clains for enotional distress, slander of credit,
and interference with prospective business rel ations;

3. Counts V and VI are dismssed with prejudice to the

extent that they allege clains for conversion.

BY THE COURT:

Robert F. Kelly, J.



